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§404.8

(i) Swimming, snorkeling, or closed
or open circuit SCUBA diving within
any Special Preservation Area or the
Midway Atoll Special Management
Area; and

(j) Attracting any living Monument
resource.

§404.8 Emergencies and law enforce-
ment activities.

The prohibitions in this part do not
apply to activities necessary to re-
spond to emergencies threatening life,
property, or the environment, or to ac-
tivities necessary for law enforcement
purposes.

§404.9 Armed Forces actions.

(a) The prohibitions in this part do
not apply to activities and exercises of
the Armed Forces (including those car-
ried out by the United States Coast
Guard) that are consistent with appli-
cable laws.

(b) These regulations shall not limit
agency actions to respond to emer-
gencies posing an unacceptable threat
to human health or safety or to the
marine environment and admitting of
no other feasible solution.

(c) All activities and exercises of the
Armed Forces shall be carried out in a
manner that avoids, to the extent prac-
ticable and consistent with operational
requirements, adverse impacts on
Monument resources and qualities.

(d) In the event of threatened or ac-
tual destruction of, loss of, or injury to
a Monument resource or quality result-
ing from an incident, including but not
limited to spills and groundings,
caused by a component of the Depart-
ment of Defense or the United States
Coast Guard, the cognizant component
shall promptly coordinate with the
Secretaries for the purpose of taking
appropriate actions to respond to and
mitigate the harm and, if possible, re-
store or replace the Monument re-
source or quality.

§404.10 Commercial fishing.

(a) Lobster fishing. Any commercial
lobster fishing permit is subject to a
zero annual harvest limit condition.

(b) Fishing and bottomfish and pelagic
species. (1) Notwithstanding the prohi-
bitions in §404.7(a) and (h), commercial
fishing for bottomfish and associated

50 CFR Ch. IV (10-1-10 Edition)

pelagic species may continue within
the Monument subject to paragraph (c)
of this section, until June 15, 2011, pro-
vided that:

(i) The fishing is conducted in ac-
cordance with a wvalid commercial
bottomfish permit issued by NOAA;
and

(ii) Such permit was in effect on June
15, 2006, and is subsequently renewed
pursuant to NOAA regulations at 50
CFR part 665, subpart E as necessary.

(2) Total landings for each fishing
year from fishing allowed under para-
graph (b)(1) of this section may not ex-
ceed the following amounts:

(i) 350,000 pounds for bottomfish spe-
cies; and

(ii) 180,000 pounds for pelagic species.

(3) Commercial fishing for bottomfish
and associated pelagic species is pro-
hibited in the Monument after June 15,
2011.

(c) General requirements. Any commer-
cial fishing within the Monument shall
be conducted in accordance with the
following restrictions and conditions:

(1) A valid permit or facsimile of a
valid permit shall be on board the fish-
ing vessel and available for inspection
by an authorized officer;

(2) No attempt is made to falsify or
fail to make, keep, maintain, or submit
any logbook or logbook form or other
required record or report.

(3) Only gear specifically authorized
by the relevant permit issued under the
Magnuson-Stevens Fishery Conserva-
tion and Management Act is allowed to
be in the possession of a person con-
ducting commercial fishing under this
section;

(4) Any person conducting commer-
cial fishing notifies the Secretaries by
telephone, facsimile, or electronic mail
at least 72 hours before entering the
Monument and within 12 hours after
leaving the Monument in accordance
with §404.4(b) and (c);

(5) All fishing vessels must carry an
activated and functioning VMS unit on
board at all times whenever the vessel
is in the Monument;

(6) All fishing vessels must carry an
observer when requested to do so by
the Secretaries;

(7) The activity does not take place
within any Ecological Reserve, any
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FWS, DOI, and NOAA, Commerce

Special Preservation Area, or the Mid-
way Atoll Special Management Area.

§404.11 Permitting procedures and
criteria.

(a) Issuance. Subject to such terms
and conditions as the Secretaries deem
appropriate, a person may conduct an
activity prohibited by §404.7 if such ac-
tivity is specifically authorized by a
permit issued under this section.

(b) Application requirements. Appli-
cants for permits under this section
shall submit applications to: North-
western Hawaiian Islands Marine Na-
tional Monument, 6600 Kalanianaole
Highway, Suite 300, Honolulu, HI 96825.

(c) Permit Types. A permit under this
subpart may be issued if the Secre-
taries find that the activity:

(1) Is research designed to further un-
derstanding of Monument resources
and qualities;

(2) Will further the educational value
of the Monument;

(3) Will assist in the conservation and
management of the Monument;

(4) Will allow Native Hawaiian prac-
tices subject to paragraph (e) of this
section;

(5) Will allow a special ocean use sub-
ject to paragraph (f) of this section; or

(6) Will allow recreational activities
subject to paragraph (g) of this section.

(d) Findings. A permit may not be
issued under this section unless the
Secretaries find:

(1) The activity can be conducted
with adequate safeguards for the re-
sources and ecological integrity of the
Monument;

(2) The activity will be conducted in
a manner compatible with the purposes
of the Proclamation, considering the
extent to which the conduct of the ac-
tivity may diminish or enhance Monu-
ment resources, qualities, and ecologi-
cal integrity, any indirect, secondary
or cumulative effects of the activity,
and the duration of such effects;

(8) There is no practicable alter-
native to conducting the activity with-
in the Monument;

(4) The end value of the activity out-
weighs its adverse impacts on Monu-
ment resources, qualities, and ecologi-
cal integrity;

§404.11

(5) The duration of the activity is no
longer than necessary to achieve its
stated purpose;

(6) The applicant is qualified to con-
duct and complete the activity and
mitigate any potential impacts result-
ing from its conduct;

(7) The applicant has adequate finan-
cial resources available to conduct and
complete the activity and mitigate any
potential impacts resulting from its
conduct;

(8) The methods and procedures pro-
posed by the applicant are appropriate
to achieve the proposed activity’s goals
in relation to their impacts to Monu-
ment resources, qualities, and ecologi-
cal integrity;

(9) The applicant’s vessel has been
outfitted with a mobile transceiver
unit approved by OLE and complies
with the requirements of §404.5; and

(10) There are no other factors that
would make the issuance of a permit
for the activity inappropriate.

(e) Additional findings for Native Ha-
waiian practice permits. In addition to
the findings listed in paragraph (d) of
this section, a permit to allow Native
Hawaiian practices under paragraph
(c)(4) of this section, may not be issued
unless:

(1) The activity is non-commercial
and will not involve the sale of any or-
ganism or material collected;

(2) The purpose and intent of the ac-
tivity are appropriate and deemed nec-
essary by traditional standards in the
Native Hawaiian culture (pono), and
demonstrate an understanding of, and
background in, the traditional prac-
tice, and its associated values and pro-
tocols;

(8) The activity benefits the re-
sources of the Northwestern Hawaiian
Islands and the Native Hawaiian com-
munity;

(4) The activity supports or advances
the perpetuation of traditional knowl-
edge and ancestral connections of Na-
tive Hawaiians to the Northwestern
Hawaiian Islands; and

(5) Any Monument resource har-
vested from the Monument will be con-
sumed in the Monument.

(f) Additional findings, criteria, and re-
quirements for special ocean use permits.
(1) In addition to the findings listed in
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